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Abstrak 

Artikel ini menghuraikan konsep anak zina (walad al-zina) menurut 
pandangan Islam. Juga dibincangkan dengan terperinci perkara

perkara yang berhubung dengan perzinaan dan kesannya serta akibat 

kepada anak hasil dari perzinaan. Perkara utama yang ditekankan 

ialah kedudukan anak zina dari aspek moral dan agama, di samping 

kepada siapakah mereka dinasabkan 

Introduction 

Muslim scholars have characterised the child's illegitimacy based on certain features. 
Illegitimate child has certain rights and provisions relating to moral, religious , legal 
position and other aspects. This article seeks to examine those rights and provisions as 
revealed by the Muslim jurists in the classical book of Islam. 

How Illegitimacy is Established 

Legitimacy of the child in Islam is based on the establishment of legal paternity (nasab 
shar'i). The status of a chi ld begotten through a legitimate relationship would be re
garded as legitimate, hence, he or she would be entitled to receive maintenance, guard
ianship and inheritance. 

An illegitimate genealogical relationship (nasab ghayr shar'i) in Muslim family 
law denotes any child whose status is not legitimised on the basis al-walad li al-firash.' 
According to all the jurists, there are three categories which bring about the illegitimacy 
of a child. 
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i. The first category, zina - is regarded as the strongest reason for the illegitimacy 
of a child born as a result. Strictly speaking, zina in Islam occurs through illicit sexual 
relations - fornication in which both parties are unmarried, or adultery when one or both 
parties are married. While both parties if the act is properly witnessed, i.e. four wit
nesses seeing the act will be punished by the hadd penalty, only the unmarried woman 
will be punished if she becomes pregnant without the act having been witnessed. The 
resultant offspring will be illegitimate (walad zina). 

ii. The second category concerns the offspring arising within a legitimate union 
where certain features occur which render certain offspring illegitimate. In this category, 
Muslim jurists have determined four features where if one of them is fulfilled, the 
child's illegitimacy is confirmed. 

I. Imprecation (Ii 'an) - Li 'an can be defined as an oath which brings about di
vorce. A husband may without legal proof (i.e. four witnesses seeing the act) allege 
adultery by his wife without becoming liable to punishment for qadhf (the legally un
substantiated allegation of adultery) and deny the paternity of a child born to his wife. 2 

The process of Ii 'an is an oath sworn by the husband that his wife has committed adul
tery. This might involve adultery where no pregnancy ensues or the husband might wish 
to disown the conception of the wife. In her turn, the wife takes an oath to deny it. As 
already stated, in order to validate the charge made by a husband against his wife, the 
allegation would nonnally have to be supported by four witnesses and would involve 
the hadd punishment. By the process of Ii 'an the solitary evidence of the husband can 
be accepted for the purpose of divorce if he bears witness four times followed by an 
oath before Allah that he is solemnly telling the truth. And the oath should solemnly 
invoke the curse of Allah on himself if he is telling a lie. The wife, in her turn, follows 
the same practice in her denial. As the Qur' an clearly states: 

"And those who accuse honourable women but bring not four wit

nesses, scourge them (with) eighty stripes and never (afterward) ac

cept their testimony. They indeed are evil-doers. Save those who after

ward repent alld make amends. (For such) lo! Allah is Forgiving, 

Merciful. As for those who accuse their wifes but have no witnesses 

except themselves, let the testimony of one of them be four testimonies, 

(swearing) by Allah that he is of those who speak the truth. And yet a 

fifth. invoking the curse of Allah on him ifhe is of those who lie".3 

The conjunction of these two rules in the Qur'an, i.e. the punishment for qadhf 
and the rule for Ii 'an, indicate that Ii 'an was intended to be a means for a husband to 
divorce his wife when he was sure that she had committed adultery but could not le
gally prove it. It must be stressed that although a divorce through Ii 'an involves the ac
cusation of adultery, no hadd penalty is involved. Thus, the reason for the husband us
ing this fonn of divorce, when other forms are readily available to him, must be that he 
wants to publicly stress his wife's adultery. This might come about as a result of bitter-

2 



Implicatiolls & COllsequences of Illegitimate Child in Islalllic Law: A Classical View 

ness of being cuckolded. However, he would also be drawing the attention of society in 
general to his spurned position and with the easy availability of the ordinary fonn of di
vorce there would be no reason for him to undergo such humiliation. On the other hand, 
if his wife is pregnant as a result of the adultery, then the true nature of this Ii 'all fonTI 
of divorce becomes more apparent because according to the doctrine of al-walad Ii al
firash, the child of the wife ' s adultery would be legally entitled to claim paternity from 
her husband. As a result of Ii 'all, this is no longer possible because, according to all the 
jurists, there would be no blood-relationship between the husband and the child. The 
disjunction of the child's /{amb from a paternal relationship with the husband would be 
regarded as absolute and this was the reason that the Prophet Muhammad has adjudi
cated that the son of the fornicating woman could not be acknowledged by the husband, 

if the husband claimed that the conception of the child was a result of adultery .'! 

According to al-Shafi'i, if the husband feels the child who was born by his wife is 
not his, it is his duty to disown the child immediately.5 The child of /i'all is publicly 
shown to be illegitimate, the cuckolded husband has no involvement in its maintenance 
and care and all the othcr legal provisions which normally exist between father and 
child. Thus, when there is a legal union between the husband and the wife but the child 
has become an issue of dispute between the husband and the wife, as in the case of 
Ii'({/{, the child would be regarded as illegitimate unless the child is acknowledged by 
the husband, when it would be considered as legitimate. The descent of a child born in 
a legal union is established from the claimants, i .e. the father, master or the 
acknowledger, so long as the claimant has sufficient proof. Thus, any child born to any 
woman where there is a legal union with the husband or master and the husband docs 
not disown the child, the child should be regarded as his even if the wife has been dis
owned on the basis of Ii '({II (, 

It is reported that the first /i'all occurred when Hilal b. Umayyah accused his wife 
of committing adultery with Sharik bin Samha'. The allegation made by Hilal is re
ported to have been true because dissolution of the marriage between Hilal and his wife 
was confi rmed by the Prophet Muhammad.7 This is because it is reported that Hilal ' s 
wife rcrused to invoke the curse, thus, confirming Hilal's allegation. The Prophet 
Muhammad predicted that Hilal's wife would deliver a curly-haired black child.x 

It should be noted here that if the husband knew that his wife had been unfaithful 
and that the child born to her was not his, he was not required to use the process of 
Ii'ull. In terms of strict observance of the letter of the law as interrelated by the jurists, 
i I' he did not use the process of Ii 'all, the chi Id would be regarded as his according to 
the doctrine of al-walac/ Ii-{{/~firash. The wife's adultery would, then, only have effect 
if it had been witnessed by four witnesses or if she, for some reason, made a fourfold 
confession of it to the authorities. Thus, although contrary to the religious spirit of 
Islam , Ilika/r al-istibdu' could still continue. The matter was, then. one involving the 
consciences of the participants and their relationship with Allah. 
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2. The Period or Gestation after the divorce by or the death of a husband or 
master. Most Muslim scholars agree that in order to detennine a child to be considered 
as legitimate, the child must have been born at least six months after the marriage took 
place ." According to the Shafi'is, the Malikis and Ahmad Ibn Hanbal, the wife must 
give birth at least six months after the marriage contract takes place, the husband and 
the wife must have been able to be together at the begining of the period, because 'six 
months' is the minimum period of pregnancy. III Thus, the child of a divorced woman 
who had observed 'iddah should be regarded as legitimate so long as the conception 
was not more than two years or four years for the Shafi'is and the Hanbalis respectively 
and rive years for the Malikis." Thus, ir conception takes place after more than the 
maximum period of gestation, the nasab of the child would he regarded as illegitimate 
as it must have arisen out of zina .11 

3. Inability to beget ( 'adam al-qudrah 'ala al-injab). According to most of the 
Shafi ' is, when a husband has no ability to beget the child like a eunuch (rnajbub), a 
child born to the wife could be regarded as illegitimate because a eunuch, according to 
them, would not be able impregnate a woman. I

' However, the Shafi'i Abu 'Ubaydah b, 
Harbawayh regards the child as legitimate. AI-Iqna' reports: 

'Abu . Ubaydah h. Harbawayh who held the post of a judge in Egypt 

adjudic(l{ed that the child born to a wife ofa eunuch (majbub), should 

be afJiliated to his father. The report says that a eunuch (mamsuh), 

carried his SOH on his shoulder and wandered about in the Egyptian 

market and said, "Look at the judge i.e. , Abu 'Ubaydah b. 

Harbawayh IVho has agreed to ajjiliating illegitimate children or 

bastards to shives. He also agreed to affiliate the child to its father 

eVe/! though the father is a eunuch (m.ajbub) or a castrate (al-khasi). 

Thlls, the waiting period of the woman whose marriage has been 

dissolved by ralaq or the death of a husband who is a eunuch or a 

castrate, is by delivery of the child since despite the lack of both 

testicles, the illStrument of the semen remains. The availability of both 

testicles merely enhall.ced the proceeding of blood circulation. If a 

dead castrate. at the time of his death leaves a pregnalll wife, the 

child who is bom to the woman thereafier, may be affiliated to that 

I/WI!. The waiting period of such a woman therefore, is until delivery 

because his II/ale sexual organ (alat al-jinw') still remained. More

over, if the husband extellsively pelletrates his male sexual orgall illlo 

his partner, the emission may occur even if with little ~perm ". 14 

The Malikis maintain that his status as a father will depend on the view of the 
medical experts (ahl al-ma'rifah); if the expert's view is that the eunuch is able to im
pregnate a woman, the child should be attributed to him, but if the expert's view was 
the opposite, the child could not be affiliated to him.l~ The rest of the jurists, following 
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the doctrine al-walad Ii al-firash, maintain that the child is legitimate. I!> 

4. According to the Hanafis, when a master refuses to acknowledge paternity of a 
child born by his slave girl, the child would be regarded as illegitimate. 17 However, as 
he owns the slave-girl , the child would also be his slave. 

iii. The third category , is the child born of a marriage from a union which the 
parties know to be unlawful. This includes deliberate marriage to women prohibited 
from marriage by their close relationship, also deliberate marriage with an idolator, 
polyandry and taking a fifth wife. 

The MoraVReligious and Legal Position of the Walad Zilla 

i. The Moral/Religious Status of the walad zina . There appears to have been a degree 
of dispute about the moral/religious status of the walad z ina among the early 
traditionists and jurists. They report of Traditions from the Prophet with regard to the 
moral/religious status of the walad zilla, which are particularly unclear. In the 
Musallllaj of al-San'ani, a range of conflicting Traditions seem to reflect a societal 
attitude against the walad zilla , on the one hand, and an attempt to introduce a more 
balanced moral view of hi s position , on the other. This is reflected in Traditions 
attributed to the Prophet and to the Caliph 'Umar. 

On the one hand, 'Abd Allah b. 'Amr reports from the Prophet that the walad zilla 
will not enter Heaven.I X) Tawus is also reported as having spoken harshly about the des
tiny of the walad zina in the Hereafter. 19 Another Tradition from Wahb claims that he 
had read in some books that walad al-zinCl would not enter Heaven up to the seventh 
generation and that Allah lightened that for this ummah and made it up to the fifth gen
eration.10 Abu Hurayrah is said to have believed that the walad zilla was the most evi l 
of the three involved in his birth; i.e. he was more evil than his mother and father. 11 In 
another extraordinary Tradition attributed to the Prophet on the authority of 'Ikrimah, it 
is claimed that when the people called out to the father of a walad zina that he was the 
worst of the three, the Prophet contradicted them and said that he was the best of the 
three. The people changed that to the walad zina being the worst of the threeY 

On the other hand, we see 'A' ishah denying that the walad zina is the worst of the 
three and arguing that the blame for his parents ' action should not be put on him, using 
the Qur'anic text, '1l0 bearer of a burden can bear the burden of another ... ' [al-An 'am: 
164j Y In addit ion, Ibn 'Umar also denies Abu Hurayrah's claim that the walad zina 
was the worst of the three and claims he was the best of the three. 14 

There is little or nothing in the literature on this subject after al-San'ani's (d.211) 
Musallilaf until al-Bayhaqi (d.458) . This might suggest that because of the nature of 
this dispute and the hostile attitude among the more 'upright' in society, it was deemed 
better to ignore it. However, al-Bayhaqi returns to the discussion quoting the Traditions 
on both sides of the dispute which aI-San 'ani has reportedY In addition to the Tradi
tions of aI-San 'ani on the walad zina not entering heaven, he quotes other hadith which 
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explains that this means that if the walad zina behaves in the same way as his parents, 
he will not enter paradise. 2

" AI-Bayhaqi also provides a commentary on the statement 
that the Prophet said that the walad zina was the worst of the three. He maintains: 

"That the words do not have a general meaning but refer to a hypo

crite who was causing trouble for the Prophet. The Prophet asked 

who would give him relieffrom such a person. He was told that the 

man, in addition to his attitude, was a walad zina. At this, the Prophet 

commented that this man (i.e. the troublesome hypocrite) was the 

worst of the three ". 

Thus, al-Bayhaqi by this description suggests that it was only this particular walad 
zina who was the worst of the three, and he was that by virtue of his attitude towards 
the Prophet. In support of this he quotes the Prophet repeating the Qur'anic phrase that 
'A'ishah had quoted 'no bearer of a burden can bear the burden of another ... 
[aI-An' am : 164],n This seems to indicate that any idea of the walad zina being con
demned for the sins of his parents is not acceptable - at least morally . However, the 
existence of the traditions suggests that there was a natural disposition to condemn the 
walad zina which was not based on morality/religion. 

ii. The Legal Status of the walad zilla - The argumen ts among Traditionists and 
jurists about the legal status of walad zina reflect the argument about the walad zina' s 
religious and moral status. The main statements highlighted by the Traditionists and ju
rists have focused on the followings: (i) nasab of the walad zina, (ii) maintenance and 
care, (iii) bloodwit (diyah), (iv) inheritance (v) marriage, (vi) leading the prayer (imamat 
al-salah), (vii) giving testimony, (viii) slavery and manumission, and (ix) salat al
janazah. As will be seen, the first five of these are directly connected with the nasab of 
the walad zina while the others are outside that legal aspect. 

1. The Nasab of the Walad Zilla 

All Muslim jurists hold that the nasab of the child of zina or ii'an would be at
tributed to his/her mother's kinsfolk (qawrn) .2X This is because, as already stated, the il
legitimate child has no relationship of nasab from the father and there would be no 
wala' from the father's side (janib al- 'ab) . 2~ Therefore, according to all the jurists, the il
legitimate child would be associated (mansub) to his/her mother's kinsfolk;30 the 
mother's waii, before her marriage, if she had been married, would be the child's wah. 
The child would also be associated to her wala', if she was a client (mawla) .31 There
fore, when a man has committed zina with a woman and she delivers a son, even if he 
claims that he is the father, this would not be accepted because the descent of the ille
gitimate child is established from the woman by birth. Accordingly, when a man claims 
the paternity of such a child, whose mother is a slave and in the possession of another, 
the child's nasab is not established from him because such a child is considered to be 
illegitimate (walad zina).32 However, if the man should subsequently, by any means, be 
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proved to be the proprietor of its mother, the child is emancipated although the mother 
of the child would not become wnm al-walad. However, if he said, "This is my son by 
wickedness" , or, "I did wickedly with her and she gave birth to this child", or, "This is 
my son by what is not right",» the child would not have his Ilasab . But if the claimant 
should say, "He is my son". without adding, "by zilla"- the child having no other father 
- and should he afterwards become his proprietor, the child's descent from the claimant 
would be established. and the child would be free. In like manner. if the man should 
say. "He is my son by an invalid (fasid) marriage or invalid (fasirfJ sale" or he should 
claim him under problematic intercourse (wat' slwbhah), his descent would not be 
established so long as he continues in the possession of another; but if the man himself 
should afterwards become the proprietor of the child, the child's descent from him 
would be established, and the child would be free; and his mother also, if she should 
corne into the man's possession , would become his UI1lJ1l al-walad".>~ 

In the words of Subhi Mahmassani. the status of the child of zilla must be ascribed 
to its mother and the Ilamb of the mother.» 

Some may consider that it is somewhat strange that it is the mother's llasab that 
the child takes and not the actual father, i.e. the other party to the adultery . However. in 
lega l terms. the only way that such a situation might have been able to occur was by the 
actual father admitting his adulterous act and the child of that act being continned as his 
by the process of physiognomy (qiyafah). 11> Proper admission of adultery, i.e. four sepa
rate confession of it by the actual father, would result in him receiving the hadd penalty. 
Therefore. there was no encouragement for any but a 'pious ' adulterer to confess. The 
woman ' s accusation that he was the father would have no effect in law without four 
witnesses to their adultery. Therefore, the same would have to be the case in a matter of 
adultery outside the doctrine of al-walad Ii al-jirash. Thus. the preponderance of the 
lega l circumstances necessita te that the IIwab of the illegitimate child should be 
attributed to the mother whose birth of the illegitimate child is the only certain fact in 
the case. 

2. Maintenance and Care (Hadallah) of the Walad Zilla 

It is clear from the previous discussion of the llasab of the walad zilla and walad 
li 'WI, that the responsibility for care and maintenance must reside with those to whom 
the chi ld' s lIas{(b is attributed. Thus just as the Ilasab of the walad z. illa and walad Ii 'an 
helongs with the mother and her family. so does the responsibility for care and mainte
nance. '? 

In the case of li'Oll, the Malikis are quoted as saying that a woman who was 
di vorced by her husband through Ii 'all has no right to claim maintenance from her 
hushand, even if she is pregnant, because the inviolability ( 'isfII.ah) of the woman has 
been regarded as having been terminated as a result of the alleged activities which led 
to Ii 'all. This is beeause, a woman would be entitled to claim maintenance from her 
hushand as long as her pregnancy is associated with him as the owner of the waiting 
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period (sahib al- 'iddah). Therefore, according to the Malikis, a husband, who accused 
his wife of committing adultery (mula ' in) which had resulted in pregnancy but then he 
acknowledged paternity of the child, would be liable for hadd punishment for slander 
(qodhf) but the child could be affiliated to him (ai-mula 'ill). The mother would be liable 
for providing maintenance of the child before the acknowledgment of paternity was 
made even though the father was rich (musir) at that time.'x 

On the other hand, the Shafi ' is , are reported to have said that if a father disowned 
the child born to his wife but later acknowledged the child ' s paternity, the mother for 
the child would still be responsible for providing maintenance and care for the child, not 
the father.)~ Thus, they make the first statement of the husband invalidate his second 
statement , i.e. his change of mind. This would be similar to the case of the mother 
having to provide maintenance for the child of Ii 'all who was not acknowledged by her 
former husband . In the event of the mother providing maintenance for the child without 
a judge's sanction and she needed to borrow money from her former husband , the 
amount paid by her husband would be regarded as the woman ' s debt owed to that 
husband. Thus, if her loan was witnessed, the judge has to adjudicate that the husband 
has the right to recover the sum from his fonner wife.41l Strictly speaking, according to 
the Malikis , a pregnant woman who has been divorced by Ii 'an cannot be entitled to 
maintenance because her pregnancy does not affiliate the child to her husband.4

] There
fore , as far as the maintenance of the child is concerned, Ii 'an is based on the situation 
of a witnessed adultery - as if four witnesses had been present. However, if the wife 
was already six months pregnant when the Ii 'an or the actual witnessing of her adultery 
took place, the child is entitled to maintenance from the husband, Presumably, this is on 
the grounds that the belatedness of the Ii 'all of the witnessed adultery after conception 
has taken place means that there is a strong possibility that the child is his, despite the 
mother's later adultery. The reverse situation arises in terms of the husband who had 
caused the walad zill(l to be illegitimate by Ii 'an , The walad zilla would not be respon
sible for providing maintenance for the husband (since he was not his father, according 
to the law). The responsibility of providing maintenance on the basis of parentage 
(n(/.wh) could not be applied (irtlfa ') as the child has been disowned by its father and 
was regarded as a child of /i'al/. . There is no legal relationship between the father (') and 
the son (!),." 

According to Abu Hanifah, if a pregnant woman is proved guilty of zina, the hadd 
punishment cannot be inflicted on her until she has delivered her child . In addition , 
hadd penalties cannot be carried out on her immediately after delivery unless the new 
born baby would have someone else able to give suckling!' 

In all of these cases, there is a strong probability that the woman who has to 
provide maintenance for the illegitimate child would not have the means to do so, As 
the illegitimate child ' s Ilasab has been associated with the mother, as already 
mentioned, the mother's wali and immediate agnates, e.g. father, brother, uncle, cousin 
would take over the responsibility, because, as we will see later, they are involved in 
mutual inheritance with the illegitimate child . Thus, the transference of nasab to the 
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mother would mean that the mother's wah would become the illegitimate child's wah. 
This would seem to be the theoretical legal background to the maintenance of the 
illegitimate child. However, this may not have always actually taken place as the result 
of the shame that the adultery or fornication of the woman brought to her family. Thus, 
it seems that the plight of both mother and child might be a life of poverty and perhaps 
corruption. 

The care of the child, which will include suckling it, feeding it and providing it 
with as comfortable an atmosphere as possible is always the responsibility of the mother 
in marriage, although her husband is required to provide the means for this to take 
place. In the case of an illegitimate child, this duty of care (hadallah) is still required of 
the mother. In the case of the mother divorced by li'an or those whose illegitimate 
children have been born as a result of fornication by consent (i.e. they were unmarried 
virgins previously), this duty still rest upon the mothers who should be supported by her 
family and her wali. However, in the case of a woman who has been married being 
convicted of zilla , they are given a remission of two years to suckle the child before 
they are stoned to death. The responsibility for care (hadanah) will then fall on the 
woman's family , particularly her close female relatives, like mother, grandmother and 
sisters.-l.! The Islamic jurists do not seem to have discussed what would happen if the 
woman's family rejected her and her child. It seems that, in this case, it should be the 
duty of hayt aI-mal or the state to intervene but this is not explicitly stated. 

In cases of a child being born as a result of rape, the jurists appear to be silent on 
whether the child would be regarded as legitimate or illegitimate. However, it would 
seem impossible that the child should be regarded as legitimate. There are two reports 
in the Muwatta' explicitly stating what would happen to the woman committing zina by 
force, i.e. rape (mustakrahah hi al-zina or mughtashah), the hadd punishment would be 
inflicted on her if she could not provide proof that she had really been forced to commit 
zina but the raped woman is entitled to receive dower (mahr) from the rapist. 
Al-Muwatta' reports: 

"Malik related to me from Ihn S!1ihah that 'Ahd al-Malik Ihn Marwan 

gave a judgement that the rapist had to pay the raped woman her 

hride-price. Yahya said that he heard Malik say, " What is done in our 

community ahout the mall who rapes a woman. virgin or Ilon-virgin. if 

she is free. is that he must pay the hride-price of the like of her. If she 

is a slave. he must pay what he has diminished of her worth. The hadd 

punishment ill such cases is applied to the rapist. and there is no 

punishment applied to the raped woman. If the rapist is a slave, that is 

against his master unless he wishes to surrender him ". 45 

The second report concerns a woman who is pregnant and claims that she has 
been raped. Al-Muwatta' reports: 

"Malik said. "The positioll with us about a woman whu is found to be 
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pregnant and has no husband and she says, 'I was forced' , or she 
says, 'I was married', is that it is not accepted from her and the hadd 

is inflicted oJ/. her unless she has a clear proof of what she claims 

about the marriage or that she was forced or she comes bleeding if 

she was a virgin or she she calls out for help so that someone comes 

to her and she is in that state or what resembles it of the situation in 

which the violation occurred", He said, "If she does not produce any 
of those, the the hadd is inflicted on her and what she claims of that is 
not accepted from her", Malik said, " A raped woman can not marry 

until she has restored herself by three menstrual periods", He said, 
"If she doubts her periods, she does not marry until she has freed 
herself of that doubt ".4(, 

As for the Hanafis , Shafi ' is and Hanbalis, Ibn Qudamah says: 

"The hadd punishment cannot be inflicted on woman who having no 

husband or is [not under the ownership of aJ sayyid gets pregnant. If 
she claims that she has been forced to commit zina, or has had 

problematic sexual intercourse (waf' shubhah) or she does not admit 
committing zina. This is the view of Abu Hanifah and ai-Shaft 'i. In 
colltrast, Malik holds that such a woman should be punished if she is 

resident and not a stranger. However, if there are signs (that the 

woman has been forced for zina) like she comes screaming for help or 
shrieking, (the hadd cannot be inflicted all her}".47 

Thus, it would appear that Malik seems to be more demanding of evidence for 
rape than the Hanafis and Shafi'is. It would appear that when the rape is established, the 
raped woman receives the appropriate dower. This would help towards the maintenance 
of the child but it would appear that the rapist is escaping much of hi s responsibility, 
whether or not the hadd of stoning is administered on him because the child he brought 
into existence by his violent sexual act is not being paid for out of hi s wealth. 

It is useful to describe the children who are regarded as illegitimate in Islamic law 
and who will be responsible for their maintenance. The first category are those born to 
married mothers who conceived them in a properly witnessed act of adulLery. Their 
mothers will be liable to the hadd punishment of stoning after the children have been 
suckled. Their maintenance and legal status will then belong to the families of the moth
ers . The second category is those born to the thayyib, that is a di vorcee or a widow, 
who has not remarried. In her case, she would be condemned to the hadd punishment of 
stoning , if she was properly witnessed in the act of adu ltery or if she gave birth to a 
child outside the possible limits of her 'iddah. Any child that she gave birth to would 
become the responsibility of her wali and her family. The third category are children 
whose illegitimacy has been made known by Ii 'an. The mothers are not liable to the 
hadd punishment for witnessed adultery and will be responsible together with their 
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families for the child's maintenace and care. The fOUl1h category are those who are bom 
to unmarried mothers who give bil1h to them whether their fornication was witnessed or 
not. These women will be liable for the hadd punishment of flogging but they will have 
to continue their duty of care and maintenance for the children and they ought to be 
supported by their families. 

3. Bloodwit (Diya/z) for the Walad Zilla 

In the case of the child committing any crime involving diyah, his/her mother's 
kinsfolk will be liable for the payment of bloodwit (diyah), that is the resposibility of 
that particular diyah must be referred to the 'aqilah of the child 's mother.'!x This arises 
directly out of the fact that the walad zilla 's Ilasab has been attributed to the mother and 
her family . 

4. Inheritance of the Walad Zilla 

The majority of the schools of law are in agreement to declare that the child of 
z.itw cannot inherit from the former husband of the mother because there is no lIasab 
relationship hetween him and the child , which is the hasis of the designated heirs . .!" 

Furthermore, all the jurists maintain that due to fact that the lIasab of the walad z.ina has 
heen attributed to the mother and her family , the walad zilla not only is allowed to 
inherit from his/her mother, ,11 but also from any other designated heirs of the mother. 
including her sisters and her agnates ('asabah).'1 They also enjoy reciprocal rights of 
inheritance from the child 52 Thus, the father of the child would not allowed to inherit 
from the illegitimate child as clearly stated in the hadith of the Prophet Mu)ammad 
which says: 

"A llY 11/(/11 wlio commits zilla ('alwr) with a free WO/1l.all or a slave, 

tlie child /o/sLlch 'aharJ is comidered as a child o/zilla, the child 

conllot inlierit ./i'OIn its father and tlie father also call1lot illherit from 
liil1// her".'.1 

This is clearly because the father is not associated with the walad zilla in any legal 
aspect of the walad z. ina concerned with lIasab. 

5. The Marriage of the Walad Zilla 

Muslim scholars do not have a consensus on matters relating to the girl child of 
z.illa as to whether her actual biological rather of such a child could be allowed to malTY 
her. For instance. the Shafi'is and some of the Malikis are reponed to have declared that 
such a man is allowed to marry the illegitimate daughter, sister' s daughter, daughter ' S 
daughter, daughter 's brother and daughter 's sister.''! This is because, according to them, 
those women are legally considered unrelated (ajnabiyyah)," and this nullifies the 
Qur 'anic prohibition of marriage with those who are biologically related (rnaharim). 
Thus , the biological father is not allowed to inherit from her nor has the daughter the 
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right to claim maintenance from the physical father. However, Malik is reported to have 
withdrawn his previous view and stressed that the father is prohibited to marry his child 
of zilla and the sexual intercourse which takes between him and his illegitimate 
daughter would be regarded as unlawful.This view is reported to have been agreed by 
the Malikis.5(' The Hanafis and the Hanbalis are of the view that the biological father 
would be strictly prohibited from marrying his illegitimate daughter. This is because, 
even though from the viewpoint of the canonical law of Islam the girl was not regarded 
as related to him, i.e . she did not derive her nasab from him, in fact, she was the 
production of the father's illicit sexual intercourse with her mother.57 According to the 
Hanbalis, it is reported that Ahmad Ibn Hanbal was told of a man who had committed 
zilla with a woman. As a result, the woman gave birth to a child. That man, i.e. the 
father, later married his illegitimate child. When the matter was referred to Ahmad Ibn 
Hanbal, he was reported to have adjudicated that the man should be killed because the 
man's position (/JUlllzilah) was regarded as like a Muslim who turned from the Islamic 
religion (lIIurtad). However, Qadi Abu Ya'la, while commenting on this view, says: 

"It would be sufficiellt to categorise the sexual intercourse which 

rakes place bet'vveen the father alld the illegitimate daughter as uillaw

.lit!. as he kllows that the ch ild is his daughter outwardly (Ii aI-whir) 

although the nasa/) of the child is from wlOther persoll". 5X 

Other Legal Aspects of the Walad Zilla 

1. Leading the Prayer 

There was disagreement among the early jurists about whether it was possible for 
the walad zilla to lead the prayer. Some of early scholars hold that the walad ?ina 
should be allowed to lead the prayer as long as he is an upright person.5'! This view is 
held by Ibrahim al -Nakha'i /'o Hasan al-Basri.61 al-Sha'bi/'" 'Ata' b. Abi Rabah,r'~ 
Sulayman b Musa/'.j al-Zuhri,65 Ishag b. Rahawayh.66 and 'Amr b. Dinar. 67 A clear 
examp le which we have of the waled zina leading the prayer is that of Ziyad b. Abihi 
whose mother was a prostitute from al-Ta 'if who had a relationship with Abu Sufyan 
before he became a Muslim.('X The result of that relationship is said to have been Ziyad. 
Later, Mu 'awiyah tried to make his position more regular by declaring that he was his 
brother.6,! As far as the the status of the child's illegitimicy is concerned, the history of 
Islam does not underate the child as 'Ali's governor in Fars, one of Ziyad's duties 
would have been to lead the prayer. This seems to reinforce the view that, at least, in 
the early days of the Islamic empire, the attitude to the walad zina leading the prayer 
was not hosti Ie. 

However, Malik put forwards a Tradition that 'Umar b. 'Abd al - 'Aziz is said to 
have summoned a person of an unknown father who had been leading the prayers in 
al- ' Agig (near Madinah) and to have prohibited him from serving again as imam.70 This 
attitude, the walad zilla leading the prayers was ascribed to Malik and al-Shafi'i who all 
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regarded it as reprehensible (makruh) and later it was adopted by the Hanafis, the 
Malikis and the Shafi ' is generally.71 According to Malik and al-Shafi'i, the reason why 
they hold that the walad zilla being an imam was reprehensible (makruh) is because the 
walad zina is of an unknown father (La yu 'raf abuh).72 As far as this prohibition of the 
walad zilla leading the prayer is concerned, al-Zurqani, the later Maliki commentator on 
the Muwatta', maintains: 

"Malik regarded it as reprehellSible (makruh) for the walad zina to 

serve as an imam ratib, i.e. imam who officiates the five daily prayers, 

but Ilot the olle who serves as imam of superogatory (nawafil) 

prayers, (Le. it is not reprehellsible). "73 

Further he says: 

"This is hecause. according to Malik, if the walad zilla is allowed to 

lead the prayers it would bring ahout gossip among the people 

(ma'rad Ii kalam al-Ilas) which, ill effect, is sinful." 74 

In other words, Malik appears to be suggesting that the walad zina leading the 
prayer would cause the people to commit a sin by talking maliciously about him. The 
Malikis further argue that generally the walad zina is not knowledgeable in religion.7) 

AI-Baji (d.494), another Malikite commentator on the Muwatta', justifies this by main
taining: 

"The positioll of the imam is respected, alld therefore it should he 

given priority alld should he regarded as olle of the most importallf 

matters in religioll. Thus. the imam of the prayers is similar to leaders 

of the Islamic community ('umara' and khulafa') which require that 

such a persall must not have a deficiency in qualities (naqs) '. 7~ 

Thus, according to the Malikis: 

"It is reprehellsible (makruh) to appoillt the walad zilla as an imam 

because he was created from wicked sperm (llutfah khabithah). "77 

The Hanafis also maintain: 

The walad zilla serving as all imam is reprehellsible (makruh) and 

that the ma'mum who follows him will not get a reward from Allah ".7X 

According to al-Shafi' i: 

"The prohibition is only reprehensible (makruh) because the imam is 

regarded as in a re:,pected positioll (mawdi' fadl) and rewards are not 

only for the imam himself but also for those who pray behind him. 

However, the makruh nature of the walad zina leading the prayer 

does not require those who have perform.ed the prayer hehind him to 

repeat it ".N 
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In contrast to the view held by those three schools of law, the Hanbalis maintain 
that the hukm of the walad zina serving as an imam of prayer (whether rawatib or 
nawafil) is not reprehensible so long he is sound in religion (salima dinahu). The status 
of the walad zina according to the Hanbalis is similar to a slave, It is not reprehensible 
for a slave to become an imam of the prayers even though the hurr has a priority to be 
an imam over the slave. xlI The Hanbalis justify their position through a hadith of the 
Prophet Muhammad: 

"A person is allowed to to lead (ya 'umm) the people in prayer so long 
as he is (one of) the best in recitation of the Holy Qur'an 

(aqra ·uhum). In the case of two men whose qualities are similar. the 

one who is knowlegeable in the traditions should be given priority. 
However. if the knowledge of the traditions is similar. then choose the 
one who had first participated in the migration to Medina (hijrah). If 

they still have similar qualities. priority should be given to the one 

who preceded ill embracing the Islamic religion, A man would not be 
allowed to lead the prayers who was under another's authority (sul
tan) .. . ". XI 

This is because the walad zina has nothing to do with a crime committed by its 
parents as al-Qur' an says that , .... 'no bearer of a burden can bear the burden of 
another ... [al-An ' am (6): 164] and ' ... the noblest of you. in the sight of Allah. is the best 
in conduct ... '[a l-Hujurat : 13].x2 

2. Giving Testimony 

'Umar b. 'Abd al-' Aziz and Nafi' are reported to have rejected the testimony of 
the walad zina, x) However, Sa'id ai-Ansari, Layth b. Sa'd and Malik only rejected 
testimony in the case of those who had committed zina. x4 AI-Sha'bi,x5 and' Ata' b. Abi 
Rabah,x6 the Hanafis and the Hanbalis admitted it without qualification .x7 AI-Shafi'i 
emphasizes specifically that such testimony is valid in cases involving zina. xx In other 
words , provided the walad zina was a just man , the circumstances of his birth had 
nothing to do with the acceptability of his evidence. Thus, despite early objections to 
the testimony of the walad zina, the jurists have taken a more positive attitude to this 
than they did toward the walad zina leading the prayer. 

3. Slavery and Manumission 

This involves the problem of whether the owner of a slave woman may manumit 
her illegitimate child. The early legal scholars and Traditionists including 'Umar b. al
Khattab and his son 'Abd Allah, 'A' ishah, Ibn 'Abbas, Hasan al-Basri, al-Sha'bi, Ibn 
Jurayj and 'Ata' b. Abi Rabah have not only allowed someone to manumit and maintain 
the walad zina but also to manumit its mother.x~ The Hanafi, al-Sarakhsi quoted the 
hadith reported by 'Abd Allah b . ' Umar that a slave woman is reported to have 
committed zina and given birth to a child. Ibn 'Umar manumitted the mother and her 
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(illegitimate) child. According to al-Sarakhsi , this is the proof that one of the ways to 
get closer to Allah (taqarrub) is by manumitting the walad z.illa. It is reported also that 
Ibn 'Umar told the people to treat the walad zilla well and encourage them to manumit 
the ... valad z. illa because the walad z. illa shou ld also be dignified like any other person 
who has dignity because he/she is innocent, the sinful act was committed by his/her 
parents.')lJ In SUIIWI al-Kubra,Y' it is reported that Abu Hurayrah had been asked about 
whether walad z.illa would be allowed to be manumitted. Abu Hurayrah reported in the 
affillnative. When Ibn 'Abbas was asked by someone about whether to manumit of a 
slave who was a walad zilla or a legitimate slave (walad rushdah), presumably as an act 
of atonement (kaflarah) , he advised that person to see which one of the two would 
bring the higher price. The person found the price of the walad zilla was higher by one 
dirham than the other slave . Then Ibn 'Abbas told him to manumit the illegitimate 
slave. It is narrated by Sufyan from Yunus from aI-Hasan that the manumission of 
walod ::illa was the same as the manumission of any other slave. 

Abu Hasan, the mawla of 'Abd Allah b. al-Harith who has been regarded as one 
of the old (generation) of the mawla of Quraysh tribe and most knowledgeable (ahl 
al- 'ilm lIlillhllm wa aI-salah) is reported to have heard that a slave woman who has been 
manumitted by her patron requested a legal opinion from 'Abd Allah b. Nawfal about 
whether her illegitimate child would also be manumitted because of her manumission. 
'Ahd Allah b. Nawfal is reported to have said: 

"/ heard 'Villa r b. al-K/lClllah say th(l{ he would prefer {() go to the 

holy war (jihad) wearillg a pair of sal/daIs ('a la lla'loYIl) rather thall 
I/WlIlIl1Iit a walad ::. illa ".')2 

'A'ishah , Abu Hurayrah and Mujahid disallow huying and selling an illegitimate 
slaves and also their manumi ssion. A similar view is reported on the authority of 
Suhayl b. Abi Salih. He also mentioned that Abu Hurayrah said: 

"To participate ill the path of Allah (Ii 'all umti 'afi sabil Ii Allah) is 
dearer to lIIe tholl IIIWIUlllittill/5 a walad zilla. "'14 

4. Salat al-Janazah of the Walad Zilla. 

All Muslim jurists hold that in the case of the walad z.illa dies, the funeral prayers 
should he led hy the mother's ... vetli, who is , in effect, the wali of the child. In general, 
most Muslim jurists agree that the dead walad zilla should not be treated differently 
from any other Muslims 95 This is because illegitimate child is innocent as it has been 
enforced clearly hy the /wdith of the Prophet which says: "The child of zina is innocent 
.f(Jr the sill/it! acts cOl11mitted by its parellt ".')1> As far as the moral position relating to 
walad z. ill(1 is concerned, it is reported that 'Ata ' b. Abi Rabah has no objection to visit 
the IVaI(/(I z.illo if he/she is sick.'!? 'Umar, Ihn Jurayj and 'Amr h. Dinar maintained that 
the illegitimate child should he commended to be well behaved and treated well."x 
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Conclusion 

In this article, we have seen the regulations regarding illegitimacy has been 
demonstarted. The evidence shows that the Prophet Muhammad laid the basic founda
tions for this . However, the details of these rules were developed by later jurists.When 
the illegitimacy of the chi ld is established beyond contradiction, whether as a result of 
z. illo or Ii 'all. the child derives its Iwsab from the mother. It is her family, who are theo
retically required by law to provide for the child and her wah will be the child's wali in 
terms of diyah and marriage if the child is a girl. There will be reciprocity between the 
child and the mother ' s fami ly in terms of inheritance. In other words, Islamic law is 
attempting to lay down a legal and moral basis for provision for the wa!ad z.illa. 
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